CODE REVISER USE ONLY

OFFICE OF THE CODE REVISER
EXPEDITED RULE MAKING ICE OF THE CODE REVI
FILED

CR-105 (December 2017) TME: 120N

(Implements RCW 34.05.353) WSR 22-20-093

Agency: Department of Revenue

Title of rule and other identifying information: (describe subject) WAC 458-20-240 — Manufacturer’'s new employee tax
credits

Purpose of the proposal and its anticipated effects, including any changes in existing rules: The department is
updating WAC 458-20-240 due to changes from recent legislation in Engrossed Senate Bill 5800. The changes include
adoption of the statutory expiration period for unused credits, minor grammatical changes, and updating department contact
information.

Reasons supporting proposal: The update is to conform to the rule to ESB 5800, which passed during the 2022 Legislative
session.

Statutory authority for adoption: RCW 82.01.060 and RCW 82.32.300

Statute being implemented: Chapter 82.62 RCW

Is rule necessary because of a:
Federal Law? O
Federal Court Decision? U Yes No
State Court Decision? O

If yes, CITATION:

Name of proponent: (person or organization) Department of Revenue Private
Public

O
O
Governmental

Name of agency personnel responsible for:

Name Office Location Phone
Drafting: Justin Morehouse 6400 Linderson Way SW, Tumwater, WA 360-534-1533
Implementation:  Heidi Geathers 6400 Linderson Way SW, Tumwater, WA 360-534-1615
Enforcement: Heidi Geathers 6400 Linderson Way SW, Tumwater, WA 360-534-1615

Agency comments or recommendations, if any, as to statutory language, implementation, enforcement, and fiscal
matters: None.
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Expedited Adoption - Which of the following criteria was used by the agency to file this notice:
[ Relates only to internal governmental operations that are not subject to violation by a person;

Adopts or incorporates by reference without material change federal statutes or regulations, Washington state statutes,
rules of other Washington state agencies, shoreline master programs other than those programs governing shorelines of
statewide significance, or, as referenced by Washington state law, national consensus codes that generally establish industry
standards, if the material adopted or incorporated regulates the same subject matter and conduct as the adopting or
incorporating rule;

Corrects typographical errors, make address or name changes, or clarify language of a rule without changing its effect;

Content is explicitly and specifically dictated by statute;

] Have been the subject of negotiated rule making, pilot rule making, or some other process that involved substantial
participation by interested parties before the development of the proposed rule; or
LI Is being amended after a review under RCW 34.05.328.

Expedited Repeal - Which of the following criteria was used by the agency to file notice:

[] The statute on which the rule is based has been repealed and has not been replaced by another statute providing
statutory authority for the rule;

[] The statute on which the rule is based has been declared unconstitutional by a court with jurisdiction, there is a final
judgment, and no statute has been enacted to replace the unconstitutional statute;

I The rule is no longer necessary because of changed circumstances; or

1 Other rules of the agency or of another agency govern the same activity as the rule, making the rule redundant.

Explanation of the reason the agency believes the expedited rule-making process is appropriate pursuant to RCW
34.05.353(4): The expedited rule-making process is appropriate for this rule update because the department is incorporating
changes resulting from 2022 legislation.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN EXPEDITED RULE-MAKING PROCESS THAT WILL ELIMINATE THE
NEED FOR THE AGENCY TO HOLD PUBLIC HEARINGS, PREPARE A SMALL BUSINESS ECONOMIC IMPACT
STATEMENT, OR PROVIDE RESPONSES TO THE CRITERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF YOU
OBJECT TO THIS USE OF THE EXPEDITED RULE-MAKING PROCESS, YOU MUST EXPRESS YOUR OBJECTIONS IN
WRITING AND THEY MUST BE SENT TO

Name: Justin Morehouse

Agency: Department of Revenue

Address: PO Box 47453, Olympia, WA 98504-7453

Phone: 360-534-1533

Fax: 360-534-1606

Email: JustinM@dor.wa.gov

Other:

AND RECEIVED BY (date) December 5, 2022

Date: October 4, 2022 Signature:

Name: Atif Aziz W%
/ ;

Title: Rules Coordinator
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This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings.
Under no circumstances is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction, exemption, or credit.

AMENDATORY SECTION (Amending WSR 16-12-075, filed 5/27/16, effective
6/27/16)

WAC 458-20-240 Manufacturer's new employee tax credits—Applica-
tions filed after June 30, 2010. (1) Introduction. Chapter 82.62 RCW
provides business and occupation (B&0O) tax credits to certain persons
engaged 1in manufacturing and research and development activities.
These credits are intended to stimulate the economy by creating em-
ployment opportanities in specific rural counties and community empow-
erment zones his state. The credits are as much as $4,000 per
qualified en position. This rule explains the eligibility re-
quirement ation procedures for this program. It is impor-
tant to & application for the tax credits must be submitted
] evenue (department) within ((adretsy)) 90 consec-
utive > first qualified employment position is filled.
i rule for additional information regarding

qualificat
chapter 82.
entitled to the tax
(a) What 1is
project" means:
(i) Manufacturing,
ment activities conducted
(ii) In an eligible
(iii) Where employr
(3) of this rule; and
(iv) Does not include
en by a light and power bu
creating employment positions outside
To be considered an "eligible b
number of average full-time qualifie
cific facility must increase by (
consecutive full calendar quarters ter during
which the first qualified employment 5 ubsection
(4) of this rule explains how to detez 1 i hold 1is
satisfied.
New businesses meeting all requirement of the progr
new to Washington or newly formed, are eligible for all
ployment positions filled during the four consecutive
quarters 1immediately preceding the quarter during
qualified employment position is filled.
(b) What is an eligible area? An "eligible are :
(i) A rural county, which is a county with fewer than ( (ere—bur—
dred)) 100 persons per square mile or, a county smaller than ((&we
hundred—twenty—five)) 225 square miles, as determined annually by the
office of financial management and published by the department effec-
tive for the period of July 1st through June 30th (see RCW 82.14.370);
or

son applying for a tax credit under
in an eligible business project is
d by chapter 82.62 RCW.

ess project? An "eligible business

al testing, or research and develop-
an appllcan
facilityy;

described under subsection

the applicant's
ons at the spe-
in the four

(ii) A community empowerment zone (CEZ). CEZ means an area meet-
ing the requirements of RCW 43.31C.020 and officially designated by
the director of the department of commerce. For a business located in
a CEZ, credit is only earned for those employees, who at the time of
hire, are residents of the CEZ in which the project is located.
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This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings.
Under no circumstances is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction, exemption, or credit.

(iii) How to determine whether an area is an eligible area. Rural
county designation information can be obtained from the office of fi-
nancial management 1internet website at www.ofm.wa.gov/pop/popden/
rural.asp. The department has instituted a geographic information sys-
tem (GIS), referred to as the Tax Rate Lookup Tool, to assist taxpay-
ers 1in determining taxing jurisdiction boundaries, local tax rates,
and a mapping and address lookup system to determine whether a specif-
ic address is within a CEZ. The system is available on the depart-
ment's internet website at dor.wa.gov.

(c) What e manufacturing and research and development activi-

ties?

(1) "Manufacturing”" has the meaning given in RCW
82.04.120. for the purposes of chapter 82.62 RCW, "manu-
facturing : i des the activities performed by research and de-
velopm aboratori and commercial testing laboratories.

Research development. "Research and development" means
testing, marketing, and commercialization
ocess before commercial sales have begun,
but only i ies 'are intended to ultimately result in the
productio or useful substance or article of tan-
gible persona "Commercial sales" does not include

sales of prototypes arket testing if the total gross re-
ceipts from such A service, or process do not ex-
ceed (( o i dotFaes

(3) What are the

qualified employment pos
least ((fifteen)) 15 perg
endar quarters after t
qualified employment pos
qualified employment posi
secutive full calendar qua
quarter during which the first qua
led.

requirements? The average full-time
ions at the pecific facility will be at
t greater four consecutive full cal-
~r during which the first
han the applicant's average
e facility in the four con-
eding the calendar
position is fil-

(2) What is a qualified emplo
ment position”" means a position fi
ployee employed at an eligible busi
full calendar quarters. Once a full-ti

of wvacancy, provided the cumulative period of any vacancie

position is not more than ((ere—hundred—twenty)) 120 days

quarter period and the employer is training or actively a
permanent replacement, full-time employee for the positi

(b) What is a "permanent full-time employee"? A . manent full-
time employee" 1is a position that is filled by an e ee who satis-

fies any one of the following minimum thresholds:
(1) Works ((ehirty—five)) 35 hours per week fo

consecutive weeks;

(ii) Works ( (fewr—hundred—Fifty—Ffive)) 455 hours, excluding over-
time, each quarter for four consecutive quarters; or

(i1i) Works ( (ere—thousand—eight—hundred—twenty)
excluding overtime, during a period of ((Eweltve))
months.

(c) "Permanent full-time employee" - Seasonal operations. For ap-
plicants that regularly operate on a seasonal basis only and that em-
ploy more than ((££=%ty)) 50 percent of their employees to work on a
seasonal basis, a "permanent full-time employee" is a permanent full-

) 1,820 hours,
1 consecutive
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This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings.
Under no circumstances is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction, exemption, or credit.

time employee as described above or an employee(s) that works the
equivalent amount of hours on a seasonal basis.

(4) How to determine if the ((£fifteen)) 15 percent employment in-
crease requirement is met. The credit is only available to applicants
who satisfy the ((fifteern)) 15 percent employment increase.

(a) Determining the ((£fifteen)) 15 percent increase. To determine
the projected number of permanent full-time qualified employment posi-
tions necessary to satisfy the ((£fiffeen)) 15 percent employment in-
crease requirement:

(1) Determiane the average number of permanent full-time qualified
employment pos ons that existed at the facility during the four con-
secutive c dar quarters immediately preceding the calendar
quarter fo i 2 first qualified employment position is filled.

i i > average number of full-time positions from sub-
((£+£f£eer)) 15 percent. The resulting number
new positions that must be filled to meet the
increase. Numbers are rounded down to the near-

to occur? All hiring increases must oc-

endar quartez
filled for purpose
test. Positions
prior to the fif
eligible for a credit but
lating whether the ((£

(c) The department
ing requirements. Accomp
sheet to assist the apfg
percent qualified employ
information provided in th
applicants of their minimum number
are being sought.

st qualified employment position is
e ((f+fteen)) 15 percent threshold
consecutive full calendar quarters
oyment position being filled are not
itions are used as a base when calcu-
)) 15 percen hreshold has been met.

i ts to determine their hir-
2dit application is a work-
ning if the ((f+fteen)) 15
s satisfied. Based upon the
rtment will advise
for which credits

(d) Examples. The following ex; ' ' umber of facts
and then state a conclusion. These ed only as a
general guide. The tax status of eadc ' ' ektermined af-
ter a review of all of the facts and ci

(1) ABC Company anticipates incr i anufac-
turing facility by an average of 15 full-time qualified empl
sitions for a total of 113 positions. The average number o
qualified employment positions for the four consecutive
quarters 1immediately preceding the calendar quarter
first qualified employment position is filled was 98.
the tax credit program, the minimum average number o
fied employment positions required for the four co utive full cal-
endar quarters after the calendar quarter for which” the first quali-
fied positions is filled is 98 x .15 = 14.7 (rounding down to 14 posi-
tions). Therefore, ABC Company's plan to hire 15 full-time qualified
employees satisfies the 15% employment increase requirement.

(ii) ABC anticipates increasing employment positions at this same
manufacturing facility by an average of 15 additional full-time quali-
fied employment positions during the following four consecutive full
calendar quarters for a total of 128 positions. To qualify for the tax
credit program, the minimum average number of full-time qualified em-
ployment positions required for these four consecutive full calendar
quarters is 16 (113 x .15 = 16.95, rounding down to 16). Therefore,

qualify for
l-time quali-
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This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings.
Under no circumstances is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction, exemption, or credit.

ABC Company's plan to hire 15 full-time qualified employees does not
satisfy the 15% employment increase requirement.

(5) Restriction against displacing existing jobs within Washing-
ton. The law provides that no recipient may use tax credits approved
under this program to decertify a union or to displace existing Jjobs
in any community of the state. Thus, the average expected increase of
employment positions at the specific facility for which application is
made must reflect a gross increase in the applicant's employment of
persons at all locations in this state. Transfers of personnel from
existing positiens outside of an eligible area to new positions at the
specific faci within an eligible area will not be allowed for pur-
poses of ap' tax credits. Also, layoffs or terminations of em-
oient at other locations in Washington but outside
an eligik r the purpose of hiring new positions within an el-
i t in the withdrawal of any credits taken or ap-

res. A taxpayer must file an application

with ‘ i om the department to receive tax credits
olication must be submitted after each
alendar quarters that you project em-
ployment to percent. RCW 82.62.020 requires that
application for the a i = filed within the first ((aimety))
90 days after the rst ifi employment position is filled. Ap-
plications faili to sat s statutory requirement will be dis-
approved.
(a) How to obtain 1 file applications. ((Apptieatieon)) Rural
Area Application for New ployvee B&OLTaX edit forms ((witd+—Pe)) are
provided by the depa ent — feague eithe o eatling

360-002-7175—oe+r—From) ) at ent's internet website at
dor.wa.gov under the opt:L -A e completed appllcatlon may
be sent by fax ((£e o—theLtol lowing—addre -

ovided in the

mpia—WA—98504—7476)) or ma che 3 esses

application form.

The U.S. Post Office postmark or
date of application.

(b) Confidentiality. Applications, reports, or any ot rma-
tion received by the department in connection with thi
program, except applications not approved by the depar arevnot
confidential and are subject to disclosure. All other payer infor-
mation is subject to the confidentiality provisions W 82.32.330.

(c) Department to act upon application within i )) 60 days.
The department will determine if the applicant qualifies for tax cred-
its on the basis of the information provided in the application and
will approve or disapprove the application within ((sZst¥)) 60 days.
If approved, the department will issue a credit approval ((metiee))
letter containing the dollar amount of tax credits available for use
and the procedures for taking the credit. If disapproved, the depart-
ment will notify the applicant in writing of the specific reasons for
disapproval. The applicant may seek administrative review of the de-
partment's disapproval of an application by filing a petition for re-
view with the department. The petition must be filed within ( (¥hirty))
30 days from the date of notice of the disallowance pursuant to the
provisions of WAC 458-20-100 (Informal administrative reviews).

ax date 111 be
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This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings.
Under no circumstances is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction, exemption, or credit.

(d) No adjustment of credit after approval. After an application
is approved and tax credits are granted, no upward adjustment of the
application will be made for the four calendar quarters for which the
application was approved.

(7) How much is the tax credit? The amount of tax credit is based
on the number of qualified employment positions created and the wages
and benefits paid to these qualified employees.

(2) How much tax credit may I claim for each qualified employment
position? The amount of tax credit that may be claimed for each posi-
tion created isgas follows:

(1) Two and dollars for each qualified employment position
that pays ( )) $40,000 or less in wages and ben-

efits ann employed in an eligible business project; and

1d dollars for each qualified employment position

that p (feorty—thousand—dettars)) $40,000 in wages and
bene is employed in an eligible business project.

wages and benefits? For the purposes of
chapte . S neans compensation paid to an individual
for per denominated as wages, salary, commis-
' efits" means compensation not paid as
, retirement, health care, life in-
1employment compensation, vacation,
e, and Jjury duty. "Benefits" does
wages.

wages and 1
surance, industris
holiday, sick le
not include any

(8) How to
tax credits approved und
using the department's
credits may not exceed tt

(a) When can credi
the department has approved
ent may use $2,000 or $4,000
new employee, depending on the wage
led.

The recipients must take the
on excise tax returns filed
system. These tax

edits cannot be used until
After approval, a recipi-
time it hires each
the position fil-
(b) No refunds for unused cred will be made
for any tax credits which exceed tas life of this
program. If tax credits derived fro ed the re-
cipients' business and occupation tax i1i i calendar
year under this program, they may be ' ext re-
porting period(s), until used or expired.

(c) Expiration of unused credits. All unused credit
the recipient expire on January 1st of the year that is
ter the year in which the latest of any one of the fo
occurs:

(i) The department receives notice from the rec]
resentative that the recipient has ceased engaging
state as those terms are defined in chapter 82.04 RC

(ii) The department closes the recipient's tax reporting account;

t or its rep-
business in the

or

(iii) The filing with the department of the recipient's last re-
turn that claimed the credit.

(9) Report to be filed by recipient. A recipient of tax credits
under this program must complete and submit a report of employment ac-
tivities to substantiate that he or she has complied with the hiring
and retention requirements for approved credits. RCW 82.62.050. This
report must be filed with the department by the last day of the month
immediately following the end of the four consecutive full calendar

quarter period for which a credit is earned. Based upon this report,
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This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings.
Under no circumstances is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction, exemption, or credit.

the department will verify that the recipient is entitled to the tax
credits approved by the department when the application was reviewed.
Rural Area Annual Report for New FEmployee B&0O Tax Credit forms are
provided by the department at the department's internet website
dor.wa.gov under the option for forms. The completed report may be

sent by fax ((¥e—360-586—052+-ermaitled—to—thefollowing addresss

of report. The department will use the same re-
)>vides to the department of employment security,
quar erly employment security report, to Verify
the re ' 1bi or tax credits. The recipient must main-
tain cof C employment report for the four consecu-
tive ful : : or to the quarter for which the first
qualified employmen filled, the five calendar quarters
for which the credi this includes the quarter for which
i ition is filled), and the four con-
following the hiring of persons to
(The recipient does not have
ment report to the department
wage information provided
ployment security. The tax-
payer must provide addi 1 to the department, as the
department finds necessar d verlfy wage eligibility.

(b) Failure to file re . that if any recipi-
ent fails to submit a report or sub i e report, the de-
partment may declare the amount of credit has been
used to be immediately due and paya report 1is one
which fails to provide informatio irm that the
requisite number of employment pos and main-
tained for four consecutive full calen

fill the qualified emplo
to forward copies of the
each quarter.) The depar
to the department by the

(10) What if the required number iti ed? The
law provides that if the department finds that a recipient i t eli-
gible for tax credits for any reason, other than failure to the
required number of qualified employment positions, the am es

for which any credit has been used will be immediately infer-
est or penalty will be assessed in such cases. However the depart-
ment finds that a recipient has failed to create th ecified number
of qualified employment positions, the department assess inter-
est, but not penalties, on the taxes against which e credit has been
used. This interest on the assessment 1is mandatory and will be as-
sessed at the statutory rate under RCW 82.32.050, retroactively to the
date the tax credit was used. The interest will accrue until the taxes
for which the credit was used are fully repaid. RCW 82.32.050. The in-
terest rates under RCW 82.32.050 can be obtained from the department's
website at dor.wa.gov or by calling the department's information cen-
ter at ((4—866—647+—7766)) 360-705-6705.

(11) Program thresholds. The department cannot approve any cred-
its that will cause the total credits approved to exceed ((sevear—wmit—
Hen—five—hundred—thousand—detiars)) $7,500,000 in any fiscal vyear.
RCW 82.62.030. A "fiscal year" 1is the ( (fwetwve—month)) l1l2-month period

[ 6] 0Ts-4118.2



This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings.
Under no circumstances is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction, exemption, or credit.

of July 1st through June 30th. If all or part of an application for
credit is disallowed due to cap limitations, the disallowed portion
will be carried over for approval the next fiscal year. However, the
applicant's carryover into the next fiscal year is only permitted if
the total credits approved for the next fiscal year does not exceed
the cap for that fiscal year as of the date on which the department
has disallowed the application.
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