CODE REVISER USE ONLY

OFFICE OF THE CODE REVISER
EXPEDITED RULE MAKING ICE OF THE CODE REVI
FILED

CR-105 (December 2017) e Noyember 21,2023

(Implements RCW 34.05.353) WSR 23-23-159

Agency: Department of Revenue

Title of rule and other identifying information: (describe subject) WAC 458-20-134 Commercial or industrial use and WAC
458-20-178 Use tax and the use of tangible personal property.

Purpose of the proposal and its anticipated effects, including any changes in existing rules: The department is
updating WAC 458-20-134 and WAC 458-20-178 due to changes from recent legislation, Substitute House Bill 1764 (2023).
The legislation amended RCW 82.04.450 to provide a valuation method for asphalt and aggregate used in public road
construction.

Additionally, the update includes several grammar and punctation changes to enhance clarity and readability.

Reasons supporting proposal: The update is to conform the rule to SHB 1764, which passed during the 2023 Legislative
session.

Statutory authority for adoption: RCW 82.32.300, RCW 82.01.060

Statute being implemented: RCW 82.12.010 and 82.04.450

Is rule necessary because of a:
Federal Law? O
Federal Court Decision? O Yes No
State Court Decision? O

If yes, CITATION:

Name of proponent: (person or organization) Department of Revenue Private
Public

O
O
Governmental

Name of agency personnel responsible for:

Name Office Location Phone
Drafting: Brett Grannemann 6400 Linderson Way SW, Tumwater, WA 360.534.1532
Implementation:  John Ryser 6400 Linderson Way SW, Tumwater, WA 360.534.1605
Enforcement: John Ryser 6400 Linderson Way SW, Tumwater, WA 360.534.1605

Agency comments or recommendations, if any, as to statutory language, implementation, enforcement, and fiscal
matters: None.
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Expedited Adoption - Which of the following criteria was used by the agency to file this notice:
[0 Relates only to internal governmental operations that are not subject to violation by a person;

Adopts or incorporates by reference without material change federal statutes or regulations, Washington state statutes,
rules of other Washington state agencies, shoreline master programs other than those programs governing shorelines of
statewide significance, or, as referenced by Washington state law, national consensus codes that generally establish industry
standards, if the material adopted or incorporated regulates the same subject matter and conduct as the adopting or
incorporating rule;

Corrects typographical errors, make address or name changes, or clarify language of a rule without changing its effect;

] Content is explicitly and specifically dictated by statute;

] Have been the subject of negotiated rule making, pilot rule making, or some other process that involved substantial
participation by interested parties before the development of the proposed rule; or
LI Is being amended after a review under RCW 34.05.328.

Expedited Repeal - Which of the following criteria was used by the agency to file notice:

[] The statute on which the rule is based has been repealed and has not been replaced by another statute providing
statutory authority for the rule;

[] The statute on which the rule is based has been declared unconstitutional by a court with jurisdiction, there is a final
judgment, and no statute has been enacted to replace the unconstitutional statute;

I The rule is no longer necessary because of changed circumstances; or

1 Other rules of the agency or of another agency govern the same activity as the rule, making the rule redundant.

Explanation of the reason the agency believes the expedited rule-making process is appropriate pursuant to RCW
34.05.353(4): The expedited rule-making process is appropriate for this rule update because the department is incorporating
changes resulting from 2023 legislation.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN EXPEDITED RULE-MAKING PROCESS THAT WILL ELIMINATE THE
NEED FOR THE AGENCY TO HOLD PUBLIC HEARINGS, PREPARE A SMALL BUSINESS ECONOMIC IMPACT
STATEMENT, OR PROVIDE RESPONSES TO THE CRITERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF YOU
OBJECT TO THIS USE OF THE EXPEDITED RULE-MAKING PROCESS, YOU MUST EXPRESS YOUR OBJECTIONS IN
WRITING AND THEY MUST BE SENT TO

Name: Brett Grannemann

Agency: Department of Revenue

Address: PO Box 47453, Olympia, WA 98504-7453

Phone: 360-534-1532

Fax: 360-534-1606

Email: brettg@dor.wa.gov

Other:

AND RECEIVED BY (date) January 22, 2024

Date: November 21, 2023 Signature:

Name: At Azi W %5

Title: Rules Coordinator
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This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings.
Under no circumstances is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction, exemption, or credit.

AMENDATORY SECTION (Amending WSR 22-04-026, filed 1/24/22, effective
2/24/22)

WAC 458-20-134 Commercial or industrial use. (1) Definitions.

(a) The term "commercial or industrial use" means the following
uses of products, including by-products, by the same person that ex-
tracted or manufactured them:

(1) Any use as a consumer; and

(1i) (¢ Manufacturing of articles, substances, or commodi-
ties. (RCW 82 30.)

(b) 'biomass fuel" means wood waste and other wood re-
siduals, orest derived biomass, but does not include fire-

wood or "Biomass fuel" also includes partially organic
by-prod aper, and wood manufacturing processes.
f commercial or industrial use. The following are
industrial use:
7, the manufacturer of that lumber to build

[ by the manufacturer of that truck as
a service tru
(c) The use

( (whieh)) that i

(d) The us
owned road of crushed roc
tracted.

(3) Business and
tracting tangible perso
are subject to tax unde
sifications, as the case
the product manufactured
Value of products, for additional inft

(4) Use tax. Persons manufacturi tangible person-
al property for commercial or indust to use tax on
the wvalue of the article used, unleg ion 1s provi-
ded. See WAC 458-20-178 Use tax and exsonal prop-
erty, for further explanation of use t
of the article used.”

(5) Exemptions. The following uses of articles produce
mercial or industrial use are expressly exempt from use tax

(a) RCW 82.12.0263 exempts from the use tax the us
fuel by the same person that extracted or manufacture iomass
fuel when it is used directly in the operation of th rticular ex-
tractive operation or manufacturing plant ( (whieh)) t produced or
manufactured the same biomass fuel.

(b) Property produced for use 1in manufacturing ferrosilicon,
which is subsequently used to make magnesium for sale, 1is exempt from
use tax if the primary purpose is to create a chemical reaction di-
rectly through contact with an ingredient of ferrosilicon. RCW
82.04.190(1) .

(c) Hog fuel used to produce electricity, steam, heat, or biofuel
is exempt from use tax. RCW 82.12.956. For the purposes of this exemp-
tion, "hog fuel" means wood waste and other wood residuals including
forest derived biomass, but not including firewood or wood pellets.
"Biofuel" means a liquid or gaseous fuel derived from organic matter
intended for use as a transportation fuel including, but not limited

cturer of patterns, Jjigs, and dies

building or improving a publicly
run gravel ((whieh)) that it has ex-

sons manufacturing or ex-
ommercial or industrial use
or extracting B&O tax clas-
is measured by the wvalue of
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This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings.
Under no circumstances is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction, exemption, or credit.

to, biodiesel, renewable diesel, ethanol, renewable natural gas, and
renewable propane.

(6) Special provisions regarding value of article wused. RCW
82.12.010 provides the following special valuation provisions to per-
sons manufacturing products for commercial or industrial use:

(a) In the case of articles manufactured or produced by the user
and used in the manufacture or production of products sold or to be
sold to the United States Department of Defense, the value of the ar-
ticles used is determined according to the wvalue of the ingredients of
those articles.

(b) In tkh ase of an article manufactured or produced for purpo-
ses of servi prototype for the development of a new or improved
product, tk the article used is determined by:

(1) 211ing price of such new or improved product when
first o ; Or
f materials incorporated into the prototype in
or improved product is not offered for sale.

The wvalue
which the

or aggregates used is based on cost.
ohalt or aggregates equals the sum of
ributable to the asphalt or aggre-
struction market adijustment of five

Specifically,
all direct and ind
gates used, plus
percent of those
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This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings.
Under no circumstances is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction, exemption, or credit.

AMENDATORY SECTION (Amending WSR 23-14-002, filed 6/21/23, effective
7/22/23)

WAC 458-20-178 Use tax and the use of tangible personal proper-
ty. (1) Introduction. This rule provides general use tax-reporting
information for consumers. It discusses who 1is responsible for remit-
ting use tax, and when and how to remit the tax. The rule also ex-
plains the imposition of use tax as it applies to the use of tangible
personal prope within this state when the acquisition of the tangi-
ble personal perty was not subject to retail sales or deferred
sales tax.

(a) . amples found in this rule identify a number of
facts ang conclusion. These examples should be used only
as a ge i . tax results of other situations must be deter-
mined ' all of the facts and circumstances.

formation available. For information on use tax

exemp apter 82.12 RCW. When appropriate, this
rule ref appbicable statutes and rules. In addition,
the reade C he following:

Q - o o aal
O —=z m S Cupaw t o2X7 oV < S a
R o S a = a a

w > @i W a

458-24 2, oducts, provides information on the

) )

measure of tax certai S
(1i) WAC 458-20-145, elelc sales and use tax, provides informa-

tion on sourcing local salles and use taxe

(iii) WAC 458-20-15303, Digital p ucts, provides information on
sales and use tax liability on products such as: Digital
goods, including digitaltf audio ital audio-visual works, and
digital Dbooks; digital a 5; digital codes used to ob-
tain digital goods or dig servicgsy; and remote-access
software.

((=+r)) (div) WAC 458-20-169,
information on a use tax exemption
charitable organization.

((H=~r)) (v) WAC 458-20-17803, material,
provides information about the use ilities of
persons who distribute or cause the di
rial, except newspapers, the primary purpose of which is t
the sale of products or services in Washington.

((F)) (vi) WAC 458-20-190, Sales to and by the Uni
Doing business on federal reservations—Sales to forei
provides tax reporting information for businesses doi
the United States.

((3F)) (vii) WAC 458-20-192, Indians—India
information on use tax pertaining to Indians and In
tax pertaining to non-Indians in Indian country.

( (1)) (viii) WAC 458-20-257, Warranties and service con-
tracts, provides information on tax responsibilities of persons sell-
ing or performing services covered by warranties, service contracts,
and mixed agreements for tangible personal property.

(2) What is use tax? Use tax complements the retail sales tax,
and in most cases mirrors the retail sales tax. Articles of tangible
personal property used or certain services purchased in Washington are
subject to use tax when the state's retail sales tax has not been
paid, or where an exemption is not available. Tangible personal prop-

d
al aut

tions, provides
to a nonprofit

usiness with

untry, provides
an tribes and use
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This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings.
Under no circumstances is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction, exemption, or credit.

erty or services used or purchased by the user in any manner are taxa-
ble including, but not limited to:

* Purchases directly from out-of-state sellers;

e Purchases through the internet, telemarketing, mail order; or

* Acquisitions at casual or isolated sales.

(a) Example 1. ABC Company (ABC) orders office supplies from out-
of-state vendors and also through catalogs. In addition, ABC pays an-
nual subscriptions for magazines for their own use. None of these ven-
dors 1is required to collect Washington's retail sales tax. Use tax 1is
due on all taxable items ordered including the annual subscriptions.

2. Mary is a music instructor that teaches adults how
ary does not charge her students retail sales tax
weekly piano lessons. Use tax is not due on the
ssons are not a retail sales taxable service. See
WAC 45 and other business activities.
For purposes of this rule, "use," "used," "us-
their ordinary meaning and include the
first ' takes or assumes dominion or control over
the art >, includes installation, storage, with-
act preparatory to subsequent actual
use or consumpti i ate. (See RCW 82.12.010.) Multiple
uses of the same az ne person do not generally result in
multiple use tax

(4) Measure
levied and collected on
used by the taxpayer. RCW
the purchase price of the
uations where this wvalue
ation paid or given by
this rule for exceptions.

(a) When the value i
price" has the same meaning as "se
the total amount of consideration,
kind, including cash, credit, proper
ble personal property is sold, lea
whether received in money or otherwis
fore the "value of the article used"

article used. Use tax generally is
ount equal to the value of the article
2.12.010 defi this value to generally be
> a number of specific sit-
han the amount of consider-
c]ller. See subsection (7) of

> The term "purchase
price selling price 1is
roperty of like
r which tangi-
ed in money,
and there-

buyer and include, but is not limited to, charges for tra ion,
shipping, postage, handling, crating, and packing. (See
and 82.12.010.)

(b) When the purchase price does not represent
an article is sold under conditions in which the p se price does
not represent the true value, the "value of the artd used" 1is to be
determined as nearly as possible according to the retail selling price
at place of use of similar products of 1like quality and character.
(See RCW 82.12.010.) This is frequently referred to as the fair market
value of the property. For additional information regarding the meas-
ure of tax for articles in these situations, refer to WAC 458-20-112,
Value of products. Refer to subsection (4) (i) (i) of this rule for de-
termining use tax when there is no similar article of like quality and
character.

A comparison((#)) and examination of arm's length sales transac-
tions is required when determining the value of the article used on
the basis of the retail selling price of similar products. An arm's

value. When

[ 2 ] 0TsS-5090.1



This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings.
Under no circumstances is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction, exemption, or credit.

length sale generally involves a transaction negotiated by unrelated
parties, each acting in his or her own self-interest.

(1) In an arm's length sales transaction, the value placed on the
property by the parties to the transaction may be persuasive evidence
of the true value of the property. Where there is a conflict regarding
the true value of tangible personal property between sales documents,
entries in the accounting records ((amdt)), or value reported for use
tax purposes, the department often looks to the person's accounting
records as an indication of the minimum value of capitalized property.
Neither the department nor the taxpayer is necessarily bound by this
value if it is ablished that the entry in the books of account does
not fairly the true value of the article used.

(id) length sales transactions involve multiple pieces
of propezr nt types of property (such as when both real and
persona old). While the total sales price may represent

a tr , property in total, the wvalues allocated to the
spec 3 in and of themselves represent true values
for tt ' 5 especially apparent when the values as-

signed ales transaction vary from those entered
into the )) or reported for use tax purposes.
In such case ] article used for the purpose of the
use tax must be degfermi ly as possible according to the re-
0f use, of similar products of like

(c)
curs in Washington. The
outside Washington befor
the property's true valu
ticle used 1s the retai
products of 1like quality
first used in Washington.

(d) Imported property. When pro
United States for use in Washington
used includes any amount of tariff o
tation.

(e) Articles produced for co
who extracts or manufactures products
industrial use is subject to use tax
(B&O) tax on the value of products or by-products used. ial or
industrial wuse" 1is the use of products, including by-pro
consumer by the person who extracted or manufactured th
by-products. See WAC 458-20-134, Commercial or industri
458-20-136, Manufacturing, processing for hire, fabric .

Tax applies even if the person is not generall the business
of extracting, producing, or manufacturing the pr ts, or the ex-
tracting or manufacturing activity is incidental to“¥the person's pri-
mary business activity. Thus, a clothing retailer who manufactures
signs or other materials for display purposes incurs a liability even
though the clothing retailer is not otherwise in the business of manu-
facturing signs and other display materials for sale.

(1) The extractor or manufacturer 1is responsible for remitting
retail sales or use tax on all materials used while developing or pro-
ducing an article for commercial or industrial use. This includes ma-
terials that are not components of the completed article.

(ii) The wvalue of the extracted or manufactured article is sub-
ject to use tax when the article is completed and used. The measure of
use tax due for the completed article may be reduced by the wvalue of

and “used outside Washington before use oc-
rchase price f property acquired and used
being used_gd is state may not represent
umstances, the wvalue of ar-
at place of use of similar
of the time the article 1is

from outside the
of the article
ect to impor-
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This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings.
Under no circumstances is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction, exemption, or credit.

any materials actually incorporated into that article if the manufac-
turer or extractor previously paid sales or use tax on the materials.
See subsection (4) (g) of this rule for an explanation of the measure
of tax for a completed prototype.

(f) Bailment. For property acquired by bailment, the "value of
the article used" for the bailee is an amount representing a reasona-
ble rental for the use of the bailed article, determined as nearly as
possible according to the wvalue of such use at the places of use of
similar products of 1like quality and character. (See RCW 82.12.010.)
If the nature the article is such that it can only be used once,
the reasonablg vtal value is the full value of the article used. See
also WAC 458 g Leases or rentals of tangible personal property,

The value of the article used with respect to an

article = r produced for purposes of serving as a proto-
i t of a new or improved product is:

orice of such new or improved product when

where the t is not offered for sale. (See RCW
82.12.010.)
(h) Articles used in the production of products

for the departme . articles are manufactured and used
' S the department of defense, use tax

exemption. The wvalue of the article
icle manufac ed or produced by the user
of products sold or to be
ited States is the value of
produced article. (See RCW
13601, Manufacturers and pro-

is due except where ther
used with respect to an
and used in the manufact
sold to the department o
the ingredients of the
82.12.010.) However, refer
cessors for hire—Sales and >
ment, to determine if such articles i emption under RCW
82.12.02565.

(i) Property temporarily broug
use. In the case of articles owned

for business
usiness out-

side the state which are brought 1 e than 180
days in any period of 365 consecutive i mporarily
used for business purposes by the per ' i alue of
the article used must be an amount representing a reasonab rental

for the use of the articles, unless the person has pai
chapter 82.08 or 82.12 RCW upon the full value of the arti

However, this measure of "value of article used"
provision from RCW 82.12.0251 use tax exemption. The
is provided to nonresidents bringing property into ngton for his
or her use or enjoyment while temporarily within t ate, unless the
property is used in conducting a nontransitory business activity. The
term "nontransitory business activity," for the purposes of this ex-
emption, means and includes the business of extracting, manufacturing,
selling tangible and intangible property, printing, publishing, and
performing contracts for ((¥ke)) constructing or improving ((ef)) real
or personal property. It does not include the business of conducting a
circus or other form of amusement when the personnel and property of
such business regularly moves from one state into another, nor does it
include casual or incidental Dbusiness done by a nonresident lawyer,
doctor or accountant.

ax exemption

[ 4] 0Ts-5090.1



This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings.
Under no circumstances is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction, exemption, or credit.

(1) Reasonable rental value. A reasonable rental value is normal-
ly determined by the rental price or using the fair market rental val-
ue of similar products of like quality and character if rental price
is not reasonable. If a reasonable rental value cannot be determined
because of the nature of property, such as it may not be possible to
find similar products of like gquality and character, monthly reasona-
ble rental value may be determined based on depreciation plus one per-
cent (per month) of the purchase price. For the purpose of this compu-
tation, depreciation should be computed on a straight-line basis with
an assumption fhat there is no salvage value. The life of the asset
must be baseg "book™ 1life rather than an accelerated 1life that
might be useg ederal tax purposes. This calculation applies even

if the asseg depreciated.
piece of equipment that originally cost $100,000
and ha i 48 months results in a monthly rental value of

(100,000 x .01)). This monthly wvalue applies
fullygedepreciated or is greater or less than the
federal tax purposes. A lesser value can
s documentation supporting the lesser
rental values.

essel dealers and manufacturers. The
value of an articlg ¢ sel held in inventory and used by a
er for personal use 1s the reasona-
ed. This wvalue applies only if the
vessel dealer or manufact an show that the wvessel is truly held
er or manufa rer 1is and has been making
RCW 82.12.802.) This may

the asset
epreciatio

with respect to multiple i e vessel.
The use of a vessel I = S er or vessel manufacturer for

on these exemptions see RCW 82.12.80€

(k) Special provision for aspha
person manufacturing or extracting used in pro-
viding services taxable under RCW . value of the
asphalt or aggregates used is based . i £ the value
of the asphalt or aggregates equals the i indirect

n the case of a

costs attributable to the asphalt or =« public
road construction market adjustment of five percent of those .
(5) Who is liable for the tax? RCW 82.12.020 imposes u upon

every person using tangible personal property or certain i V-
ices as a consumer in the state of Washington. The law
tinguish between persons using property (or certain
for business or personal use. Thus, a Washington r
personal items via the internet or through a mai der catalog has
the same legal responsibility to report and remit WUse tax as does a
corporation purchasing office supplies. The rate of the use tax is the
same as the retail sales tax rate in the location where the property
is used. Refer to WAC 458-20-145, Local sales and use tax, for further
discussion about determining where use occurs.

(a) When tax liability arises. Use tax 1is owed at the time the
tangible personal property is first put to use in this state, unless
an exemption is available.

(b) Reporting and remitting payment to the department of revenue.

(i) Registered taxpayers. Persons registered with the department
under RCW 82.32.030 to do business in Washington should use their ex-
cise tax return to report and remit use tax.

il services)
nt purchasing
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This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings.
Under no circumstances is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction, exemption, or credit.

(ii) Unregistered persons. Persons not required to be registered
with the department should use a Consumer Use Tax Return to report and
remit use tax. The Consumer Use Tax Return is available by:

(A) Using the department's website at dor.wa.gov;

(B) Calling the department's telephone information center at
360-705-6705; or

(C) Requesting the form at any of the department's local field
offices.

The completed Consumer Use Tax Return, with payment, is due on or
before the 25thgday of the month following the month in which the tax
liability occ For example, a person acquires clothing without pay-
ment of the sales tax during August. The Consumer Use Tax Re-

[ due by September 25th.

ayment can be submitted electronically using the
stem at dor.wa.gov, mailed, or delivered to any
al field offices.

iffer from the retail sales tax? There are
does not provide a use tax exemption to
exemption. Where there is no complemen-
er((#)) or user 1is still responsible
use of the purchased property.
plementary use tax exemption to the
82.08.0251. This exemption provides
articles acquired in casual sales
ot required to be registered with the
ary use tax exemption, the
ing the use tax on his or
ple, if a person purchases
homeowner, the buyer is re-
1se tax although the sale is

For instance,
retail sales tax
a retail sales
transactions, if the sel
department. Because there
buyer ((#)) or user 1is re
her use of the purchased
furniture through a clas¢
sponsible for reporting
exempt from retail sales tax.
(7) Exceptions. The law provide ions to the impo-
sition of tax on a single event. The ur when the law
provides a method of determining the > erent than the
full value of the article being used
(a) Destroyed property. The
tangible personal property as unusab ' ually not
considered a taxable "use." The follo
of facts and then state a conclusion.
(i) Example 4. AA Computer Software (AA) has some o0bso
tory that will no longer sell as an updated version of th
now available for purchase. AA decides to throw away
even though it has never been used. As the software
use tax 1s not owed on the destroyed inventory.
(ii) Example 5. WW Dealer purchases a used ve for resale. WW
Dealer publicizes an upcoming sale by airing a television commercial
in which WW Dealer destroys the wvehicle. WW Dealer's destruction of
the vehicle for publicity purposes 1is considered use by a consumer.
The vehicle 1s subject to use tax sourced at the location where WW
Dealer destroys the vehicle.
(b) Tangible personal property acquired by gift or donation.
( (Fre—gse—oef)) Using property acquired by gift or donation is subject
to the use tax, unless the person ((gifting)) giving or donating the
property previously paid or remitted Washington retail sales or use
tax on the purchase or use of the property. (See RCW 82.12.020.) How-
ever, a credit for tax paid in another Jjurisdiction is available if

never used,

[ 6] 0Ts-5090.1



This rule draft is being proposed under an expedited rule-making process that does not require the agency to hold public hearings.
Under no circumstances is this proposed rule to be used as a basis for determining tax liability or eligibility for a tax deduction, exemption, or credit.

documentation of tax paid is provided. See subsection (8) of this rule
for additional information.

Use tax does not apply when the same property is ((gifted)) given
or donated back to the original ((giftex)) giver or donor if the orig-
inal ((gifter)) giver or donor previously paid the retail sales tax or
use tax.

Example 6. John purchases a vehicle, pays retail sales tax on the
purchase, and ((g+fts)) gives the vehicle to Mary. Mary's use of the
vehicle is not subject to use tax because John paid sales tax when he
purchased the wehicle. After two years, Mary returns the vehicle to
John. John's of the wvehicle is not subject to use tax because he
paid sales 1 he originally purchased the vehicle. However, use
tax is due gifts)) gives or donates the wvehicle to a person
other t e Mary has not previously paid retail sales or

onal property put to both an exempt and taxable

use sed for an exempt or nontaxable purpose and
is lat bt or taxable purpose, use tax 1is due on
the wvalwu first used for the nonexempt or taxable
purpose. 0251 provides a use tax exemption for

the tempora
tain nonresidents.
idents—Use of w

on of watercraft brought in by cer-
238, Sales of watercraft to nonres-
ington by nonresidents, for a de-

tailed explanati on requirements.) However, use tax 1is
due if the nonresident ex e temporary use threshold or the non-
resident subsequently bec i resident.

hased for resale. Persons
esale in the regular course
holesale without paying re-
not put to intervening use,

(d) Intervening use
purchasing tangible pers
of business may purchase
tail sales tax provided
and the buyer provides the selle
(See RCW 82.04.050 and 82.04.060.)

A buyer who purchases taxable sale and subse-
quently puts the property to interve to either the
retail sales tax (commonly referred sales tax")
or use tax, unless a specific use t& the inter-
vening use. The tax applies even if t imes held
out for sale and is in fact later sold®
vening use 1is the result of an unforeseen circumstance,
property 1is purchased for resale, the customer fails to
terms of the sales agreement, and the property is used er
customer is found. See WAC 458-20-102 Reseller permits i ax-—
reporting requirements when a person purchases prope for both re-
sale and consumption.

(e) Using inventory to promote sales. Interw g use does not
include the use of inventory for floor or window display purposes if
that merchandise 1is subsequently sold as new merchandise. Likewise,
intervening use does not include the use of inventory for demonstra-
tion purposes occurring with efforts to sell the same merchandise if
that merchandise is subsequently sold as new merchandise. The fact
that the selling price may be discounted because the property is shop
worn from display or demonstration is not, by itself, controlling for
the purposes of determining whether intervening use has occurred.

Evidence that property has been put to intervening use includes,
but is not limited to, the following:
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(i) Property not sold as new merchandise. Intervening use occurs
if, after use of the property for display or demonstration purposes,
the property can no longer be sold as new merchandise. An indication
that intervening use has occurred is if property is without a new mod-
el warranty if the sale of the property normally includes such a war-
ranty.

(ii) Capitalizing demonstrator or display property. The capitali-
zation and depreciation of property 1is evidence of intervening use.
Thus, there is a rebuttable presumption that intervening use occurs if
the accounting grecords identify the property as a demonstrator or as

The burden is on the person making such entries
1 T1¢ ecords to substantiate any claims the property was
not put to 1g use.
113 i )yperty to promote sales. Intervening use includes
customer or potential customer for the purpose
other products. For example, intervening use oc-
curs er ((amd#)) or distributor loans brewing
equip C omote coffee sales, even if the equipment
is subse me or different customer. In this exam-
(amet)) or distributor loaning the
= full value of the equipment. If the
br had not paid use tax, the custom-
able rental value as this is a bail-
(f) of this section for the measure

equipment woU
manufacturer ((
er would owe use
ment situation.
of tax on bailed articles

(f) Effect of the tr The exclusion for the value
i tax applies only if the
pe or classification as the
ere 1is no requirement that

trade-in property is of
property for which it
Washington's retail sales
in property. There is also
use tax be acquired in Washington,
resident at the time he or she acqui
information refer to WAC 458-20-247
ers' tax measure.

(8) Credit for taxes paid in
provides a credit against Washington's
tail sales or use taxes paid by the
possession, territory, or commonwealth of the Uhlted State
political subdivision of a state, the District of Columbi
foreign country or political subdivision of a foreign
RCW 82.56.010.)

(a) This use tax credit is available only if the ent user, or
his or her bailor or donor, has documentation that ws the retail
sales or use tax was paid with respect to such pro , extended war-
ranty, digital products, digital codes, or service fined as a retail
sale in RCW 82.04.050 to the other taxing jurisdiction.

(b) This credit is not available for other types of taxes such
as, but not limited to, value-added taxes (VATs).

(c) For the purposes of allocating state and local use taxes, the
department first applies the credit against the amount of any use tax
due the state. Any unused portion of the credit is then applied
against the amount of any use tax due to local Jjurisdictions. RCW
82.56.010, Multistate Tax Compact, Article V. Elements of Sales and
Use Tax Laws.

(9) No apportionment of use tax 1liability. Unless specifically
provided by law, the value of the article or use tax liability may not

roperty subject to
be a Washington
For additional
price, sell-

82.12.035
osed re-
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be apportioned even though the user may use the property both within
and without Washington, or use the property for both taxable and ex-
empt purposes.

(a) Example 7. A construction company using an airplane for trav-
eling to and from its Washington office and out-of-state job sites
must remit use tax on the full value of the airplane, even if the air-
plane was purchased and delivery taken outside Washington. There is no
apportionment of this wvalue even though the airplane 1is wused both
within and outside of Washington.

(b) Exemption. For an exemption pertaining to use tax liability,
see WAC 458- 01, Use tax liability for motor vehicles, trailers,
and parts otor carriers operating in interstate or foreign
commerce.
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